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{5} The director’s detexmination that
such communication is not the resalt of
participation in a coordinated effost io
communicate with elected officials on
the subject matter. The determination
shall include the director’s ceriification
that the communication was prapared
by the atiorney and client without
consulting with persons who are
participating in a coordinated effort to
influence legislation.

{d) The governing body of a recipient
shall adopt a policy by July 1, 14984, to
guide the director of the reciplent in
determining when to approva a
communication to a Federal, State or
local official under paragraph [«} of this
saction. The policy adopted shall:

{1) Require periodic reports to the
governing body an the communications
approved, which shall include 2 report
on the exhaustion of judicial and
administrative relief;

{2} Bnsure that stalf does not solicit
requests to undertake communications
with elected officials nor participate in a
coordinated effort to provide
communications on a particular subjent;

(3) Require that, in determining the
amount of effort to be expended in
preparing the communication, the
director take into accouni the racipicnt’s
priorities in resource allacation.

{e) Noiwithstanding the prohibition in
paragraph [(b] of this section of
spmmunications to electad officials that
do more than bring a problem to the
official’'s attention, a project director
may approve a communication io in
electad official requesting introduction
of a specific “private relief bill,” which
for purposes of this part means 4 bili
allowing a claim against a govermeni
for which thers is no other remedy,

{f) Funds made available by the
Corporation under the anthority of Pub.,
I.. 98166 may be used ta rnqpond ta
request from Federal, State and local
officials in accordance with the
limitations of § 1512.5{f] to the sxtent
compatible with meeting the demands
for client service and priorities sef by
the recipient pursuant to Part 1620 of
these regulations or to the extent
compatible with the provision of support
services to recipients relating by the
delivery of legal assistance.

(g) Funds made available by the
Corporation under the authorily of Pub.
L. 98-166 are subject to the requirements
of § 1612.5 (b), (c). {d). (2} {2} and (&)
unless inconsistent with the provisions
of this section,

§ 1612.8 Enforcement.

{3} The Cerporation shall have
authority:

(1) To suspend or terminate the
employment of an employse of the

Corporation who violates the provisions
of this part; and

{2) To impose such sanctions Ay are
appropriate (including but ot lmited to
recovery of questionad costs) for the
enforcernent of this regulation against a
tecipient which fails to ensure that its
employees refrain from activitizg
proscribed by the Act or by this pari.

(b} The Corporation shall have
authority o accordance with the
procechures set forth in Parts 1508, 1623
and 1625 of these regulations io suspend
or terminate financial assistapce or
deny refunding to & recipient which fails
to ensure that its employees refrain from
activities proscribed by the Act or hy
this part.

(c) A recipient shall:

(1} Advise amployees about thair
rasponsibilities under this part; and

" {2} Establish procedures, consistent
with the notice and hearing

‘requirements of section 13 of the Act,

for determining whether an employee
has violated a provision of this pari; and
shall establish a policy for determining
the appropriate sanction to he imposad
for a violation, including;

(i} Adminiatrative reprimand if 2
violation is found to be minor and
unintentional, or otherwise affected by
mitigating circumstances;

(it} Suspension and termipation of
employment; and

(iii) Other sanctions dpproplmtt for
the enforcement of this regnlation; and

{3) Inform the Office of Compliance
and Review within 30 days of imiposing
any sanction on any person for violation
of this part,

{4) Make available to the C()rpordilm
the records of its investigation of any
allegation of violations whether or not
any sanctions were imposed. Such
racords shall be submiited on o
quarterly basis to the Office of
Compliance and Raview,

§1612.9 Fosting of notices.

By August 1, 1884 each recipient shall
post conspicuously in each of iis offices
a notice provided by the Corporation's
Office of Compliance and Review
briefly swmnmarizing the activities
prohibited by these regulations. Such
notice shall include a statement that
apparent violations may be rapocted to
the Officeof Compliznee and Review
and the address and telephons munber
of that office,

Dated: December 27, 1984.
Richard N. Bagenstos,
Aating Deputy-General Counsel,
[FR Doc. 85-177 Filed 1--3-85; 8:45 am]
BILLING CODE §820-35-M

45 CFA Part 1614

Private Attorney Involvement

AGERCY: Legal Services Corporation,
ACTION: Proposad rule.

suMMARY: Since September the Lﬁg[ﬂ
Services Corporation has received
comments concerning both substantive
and procedural issues involving
revisiuns to existing regulations and
regulations newly put in place. Afier
deliberation, the Board of Directors of
the Corparation at its December 20, 1984
meeting decided to republish this Part of
tha regulations, along with four others,
for further consideration and comment.
This Part 1614, concerning private
attorney involvement, was previously
alopted by the Board on April 23, 1884,
and published in final form in the
Federal Register on-May 21, 1984, 49 FR
21328. The regulation is currently in
effect as published here.

patE; Comments must be received on ar
before February 4, 1985,

ApDRESS: Comments may be submitted
to Office of General Counsel, Legal
Services Corporation, 732 Fifteeath
Street, NNW,, Roam 601, Washington,
D.C. 20005,

FOR FUSTHER INFORMATION CONTALT,
Richard N. Bagenstos, Acting Deputy
General Counsel, (202) 2724010,
SUPFLEMENTARY IHFORMATION: The.
Legal Services Corporation published a
proposed rule setting forth the policy
adopted by the Board of Directors on
Gctober 2, 1981, requiring that a
substantial amount of eecipient funds be
made available to provide oppertunities
for involvernent of private attorneys to
deifver legal assistance to eligible '
clients. The proposed rule appeared in
the Fedaral Ragister on March 23, 1984 -
{49 FR 10950). Interested parties were
given until Apcil 23, 1984, to submit
comments on the proposed rule.
Sevanty-seven comments were received
and fully considered including 34 from
programs, 20 from bar asseciations, 8
from support programs, 1 from Congress,
4 from private parties and 6 othars.
Section 1614.1 adupts a previous
Board resolution defining “substantial
amouni” ag at least twelve and one-half
percent (12%%) of the recipient’s Lagal
Services Corporation annualized basic
field award, This definition of
substantial amount was previously
incorparated in Instruction 83-6. In
response to comments, a waiver
provision was added to the regulation to

_permit a recipient to request relief from

the requirement when “the nature of the
population served, and the available
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attorney population” make compliance
impossible. Recipients of migrant or
Native American funding are to use
their best efforts to meet the
requirements or the Corporation must he
satisfied that private legal involvement
is not feasible.

Research demonsirates that there are
several effective and economical ways
in which to invelve private attorneys. on
either a voluntary or a partially-
compensated basis, in the delivery of
legal services to eligible clients, Over
the years, it has become clear that
mixed delivery systems provide for
gffective and economical delivery
service.

Section 1614.1(c) is a newly added
subsection, transferred from § 1614.4(c),
and rewritten to indicate thal it
represents a statement of purpose, and
not an absolute mandate. The purpese
of the Corporation’s policy of involving
the private bar is to make the most of
the limited resources available for legat
assistance te eligible clients.

Section 1614.2{b]- is modified by
making the 12.5% requirement applicable
to national and state SUpport prograss
effective junuvary 1, 1985.

Some comments suggested the
removal of the language “subjent
review and evaluation by the
Corporatien” from Section 1614.2[c) on
the grounds that all activities of
recipients are subjact to such review
and evalaation, and therefore the quoted
langauge is either redundant or implics
additional review. No additiona! review
is implied. and the Corporation retains
the language sited, which was
previously published in the Instruction.

The regulation defines a wide rauge of
sutivities permitted to involve the
private bar in the delivery of legal
assistance ic eligible cients. The
primery cocsideration is, of sourse, that
the highest guality of civil legal services
be provided to the clients in an efiective
and economical maaner, In res_punse to
(G(']IHEIL:;. & 1814.3(a){1) hes Leen
ravdified to clarly that modiliad p
bono programs are considared
permiasibie in {uifilling the PAL

wquirement, The regulation ouliizes

specific metheds to be underiaken by
recipients to involve private atterneys in
pmvsd,-,g such legal assistance und
states the components vacdous sysiems
should mclede.

Sgesific fingncial consideralions and
provedures which the recipieni must
uttlize to account for costs aliowable for
private attorney involvement are set out
in detail in § 1614.3{d). In response to
comments, subsection (d)(5){ii{} has
been modified to allow programs to use
program-wide staff directives or
inclusion in collective bargaining

apreemenis as well as job descriptions
for assignment of responsibility for PAI
sotivities. Subsection (d){6} has been
modified on the basis of comments
received to exclude secretaries, intake
persons, and receptionists from the
keeping of iimesheets,

SBection 1514.3{d){9) provides that
grants for private attorney involvement
shall be accounted for by recipients on a
cost-reimbursable basig, This means
that, at the end of a grant period. funds
transferred for private attorney
involvement activities to a sub-grantee
must be returned ta the recipient if not
actually expended for private attorney
involvement activities. It does not mean
that costs must first be incurred by a
sub-grantee and reimbursement sought
from the recipient.

Section 1614.3(d}(10) no longer
seaiaing the requirement in the
Instruction for interim billing, While
such & practice would maximize
efficient management and promote cash
flow conirols for recipients, numerous
comments reguested deletion of that
requirement.

The regulation maintains the
procedaral measures implemented in
Insirnciion 85-6 and 1984 Crant
Applications. The reciptent must

develop & specif.ic plan and & budget
which shall be a part of the recipient’s
refwnding application or initial grant
appiicetion. In response to comments on
the Iostruciion, the annual requirement
that gach program certify that it is
spending the sums necessary to comply
with this Part has been removead.

The regulation concludes that the

e of Field Services will not endorss
or approve ravolving ¥tigation fund
sysiems, whose purposs is 1o encourvage
the acoentance of fpe-genezanflg cases
which are disconraged b} the Act and 45
CFH Part 1600, This prohib
however, does net prevent paymeant of
rosts or 1‘eimbursemeut of expen“ec
incuered by privaie attorneys in normal
situations where litigation might raz\uh
in zttorney fees, Examples of such
situations would be case assignments
through a judicare or pro bono panel.
List of Bubiects in 45 CFR Purt 1814

Legal services, Private aitorneys.

For the ceasous set out above, 45 CFR

Part 1614 is sot forth below in its
entively:

PART 1614—PRIVATE ATTCRNEY
INVOLVEMENT

be,

1614
1614.2
16814.5
16344

Purpose.

General pulicy.
Range of activities.
Procedure.

Sec.
1614.5 Prohibition of revolving litigation
funds,
Aathority; Sec. 1007{a){Z}{C) and Sec.
1007{a){3]; 42 U.S.C. 2996{(a)(2){C) and 42
U.5.C. 2996f{a){3). .

§1614.7 Purpose.

{a) This part is designed to provide
direction to recipients of Legal Services
Corporation funding en allocating a
substantial amount of the recipient’s
financial support from the Legal
Services Corporation to encourage the
involvement of private attorneys in the
delivery of legal assistance to eligible
clients. At least twelve and one-half
percent (12%%) of the recipient’s LSC
annualized basic field award shall be
devoted to the involvement of private
sitorneys in such activities. Funds
received from the Corporation as one-
ime special grants shall not be
cousidered in determining the private
ar involvement requirement, The
Corporation may in exceptional
circumstances grant a waiver from the
12%:% requirement upon application by
& recipient and a demonstration to the
saticfaction of the Office of Field
Services that, because of the nature ot
ile popalation served, and the availible
attorney population, the recipient is
unabie to comply with the reguireminint

{b) Recipieats of Native American of
migrant funding shall provide the
opportrnity for involvement in the
delivery of services by the private bar in
# manaer which is generally epen to
broad participation in those activities
vndertaken with those funds, or shail
demeustrate to the satisfaction of the
Corporation thst such involvement is
rot feusible.

{=:} Because the Corporation’s PAS
requirement is based upon an effort to
generaie the most poseible legal sevvices
for eligible clients from availabie, but
limiied, resources, recipients should
attemipt to assure that the market value
of PAT aciivities substantially excesds
the direct and indirect costs being
allovated to meet the requirements of
this Port,

8464142 General policy.

fa} This Parl implements the policy
adopted by the Board of Directors of e
Corporation on October 2, 1981, and
ratifiad and modifizd by the Board on
Movember 21, 1983, requiring that a
substantial amount of funds be made
available to encourage the involvenicnl
of private atiorneys in the delivery of
legal assistance to eligible clients
through both pro beno and compensated
mechanisms, and that such funds be

_expended in'an egonomical and efficien

manner.
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(b) Effective January 1, 1985,
recipients of national and state suppost
grant awards shall apply the percentage
requirement to that portion of their
programs related to any direct advocacy
activities on behalf of eligibie clients.

{c) Private attorney involvement (PAI)
shall be an integral part of a futal local
program undertaken within tha
established priorities of that program in
a manner that furthers the statutory
requirement of high quality, econemical
and effective client-centered legal
assistance to eligible clients. Decisions
concerning implementation of the
substantial involvement requirement
rest with the recipient through itg
governing body, subject to review and
evaluation by the Corperation.

§ 1614.3 Range of activities.

(a) Activities undertaken by the
recipient io meet the requirements of
this Part might include, but are not
limited to:

" (1) Direct delivery of legal assistance
to eligible clients through organized pro
bono, reduced fee plans, judicare panels,
private attorney vontracts, and thoss
modified pro bone plans which provide
for the payment of nominal fees by
eligible clients and/or organized referral
systems; except that “revolving
titigation fund” systems, as described in
% 1614.5 of this Part, shall neither ba
asad nor funded under this Part nor
funded with any LSC support;

(2} Support provided by privats
attorneys to the recipient in its delivery
of legal assistance to eligible clients on
¢cither a reduced fee or pre bono basis
through the provision of community
legal education, training, technical
asgistance, research, advice and
counsel; co-counseling arrangements; or
the use of private law firm facilities,
libraries, computer-assisted legal
research systems or other resources;
and,

(3) Support provided by the recipient
in furtherance of activities undertaken
pursuant to this Section including the
provision of training, technical
assistance, research, advice and
counsel; or the use of recipient facilities,
libraries, computer-assisted legal
research systems or other resources.

(b) The specific methods to be
undertaken by a recipient to involve
private attorneys in the provision of
legal assistance to eligible clients will
be determined by the recipient taking
into account the following factors:

(1) The priorities establishad pussuant
1o Part 1620 of these regulations;

(2) The effective and economical
delivery of legal assistance to eligible
clients;

{3} The linguistic and coltural barriers
to effective advocacy;

{4} The actual or potential conflicts of
interast between specific partivipating
attorneys and individual eligihile clients;
and,

(5) The substantive and practical
expertise, skills, and willingness to
undertake new or unique areas of the
law of participating attorneys.

(c} Systems designed to provide direct
sarvices to eligible clients by private
attorneys on either pro bono or reduced
fee basis, shall include at a minimum,
the following components:

(1) Intake and case acceptance
procedures consistent with the
recipient's established priorities in
meeting the legal needs of eligible
clients;

(2) Case assignments which engurs
the referral of cases according to the -
nature of the legal problems involved
and the skills, expertise, and substantive
experience of the participating attorney;

{3} Case oversight and follow-up
procedures to ensure the timely
disposition of cases to achieve, if
possible, the result desired by the client
and the efficient and economical
utilization of recipient resources; and,

(4) Support and technical assistance
procedures which are appropriate and,
to the extent feasible, provide access for
participating attorneys to materials,
training opportunities, and back-up on
substantive law and practice
considerations.

(d) The receipt shall utilize financial
systems and procedures to account for
costs allowable in meeting this Part,
Such systems shall have the following
characteristics:

(1) They shall mesat the requirenients
of the Corporation's Audit snd
Accounting Guide for Recipients and
Auditors;

(2] They shall accurately identify and
account for:

{i} The recipient’s administrative,
overhead, staff, and sepport cosis
related to private atfumvv invelvement
activities;

(ii) Payments to private attorneys for
support or direct client services

- rendered;

(iit} Contractual payments to
individuals or organizations which wili
undertake administrative, support, and/
or direct services to eligible clienis on
behalf of the recipient consistent with
the provisions of this Part; and,

(iv) Other such actual cosis ag may be
incurred by the recipient in this regard,
(3) Income and expenses relating to

the PAI effort must be reporied
separately in the year-end audit. This
tnay be done by establishing a separate
fund or by providing a separate

supplemental schedule of income ard
expenses related to the PAI efforts as
part of the audit. .

{4} Anditors will be required to
perform sufficient audit tests to enable
them to render an opinicn on the
recipient’s compliance with the
requirements of this Part.

{5) Programs must maintain the
internal records necessary to
demonsirate that funds have been
utilized for private attorney involvement
consistent with this Part. Internal
records should include:

(i) Contracts on file which set forth
payment systems, hourly rates,
maximum alowable fees, etc;

(i) Bills/invoices which are submitted
before payments are made;

(iii) Job descriptions, program
directives or provisions included in
collectivé bargaining agreements which
set forth specific program staff PAI
requirements, and

{iv) Staff time records. _

{6) If any direct or indirect time of
staff attorneys or paralegals is to be
allocated as a cost to private attorney
involvement, such costs must be
documented by detailed timesheets
accounting for all of those employees’
time, not just the time spent on private
attorney involvement activities. This
time-keeping requirement does not
apply to such employees as
receptionists, secretaries, in-take
persons of bookkeepers.

(7) Direct payments to private
attortieys shall be supported by invoices
and internal procedures performed by
the program to ensure that the sevices

billed have actually been delivered.

(8} Mon-personnel costs shail be
allocated on the basis of reasonable
operating data, All methods of
allocating funds shall be clearly
documented.

{9} Contracts concerning transfer of
1.5 funds for PA] activities shall
indicate that such funds will be
accountad for by the recipient in
aceordance with LSC gaidelines. The
organization receiving funds will be
considered a sub-recipient or sub-
grantea and will be bound by all
accounting and audit requirements of
the Audit Guide and 45 CFR Part 1627,
These grants shall be accounted for on 2
cost-reimbursable basis so that the
primary recipient will be responsible for
unspent funds. This part does not :
pertain to contracts with individual
lawyers or law firms who only provide
legal services directly to eligible clients.

{16) Each recipient which utilizes a
compensated private bar mechanism,
whether judicare, contract, or some
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'other form, shall develop a system
which includes: .

i) A schedule or umform _
‘encumbrances for similar cases;

" [li}A procedure to determine net
encumbrances;

_[iii}:A mechanism to relate spemhc.
encumbrances to.specific cases; and
o {iv) A'way to determine whether
encumbrances assigned are an accurate
estimate of actual cosis incurred.

“ft1}Encumbrances shall not be

. > -included in the calculation of whether a

program has met the requirements of
this Bart, nor-should they be recorded as
. an-expense for aadit purposes. Only
- actual expenditures or those amounts
shown as acceunts payable or accrued
liabilities according to genersily
accepted aceouenting principles at the
end of the fiscal period may be utilized
. to-determine whethes or not the program
has met the reguirements of this Part.
(12) Ini private attorney models,
. attorneys may be reimbursed for actual
costs and expenses, but atterney fees
" may not be paid al a rate which exceeds
' 50 percent of the local preva;lmg m,;rket
rate for that type of service. -

§ 1614.4 Procedure. .
" {a} The resiptent shall meorporaie the
‘plan and budget reauired by Instruction
D 8348.to meet the requirements of this

" -Part which shall be 2 part of the
refunding epplication or initiat grant
application. The badget shall be
‘modified as necessary to fulfill this Part.
- That plan shall take inte consideration:

(1) The legal needs of eligible clients
in the geographical aréa sérved by the
recipient and the relative importance of

- these néeds consistent with the

- priorities established pursuant to section
1007{a){2)(C] of the Legal Services ¢
Corporation Act[42 U.5.C. 2996f[a}(2)]
and Part 1620 of the Regulations (45 CFR
1620} adopted pursuant thereto:

[2) The'deiivery mechanisms
potentially avaitable to provide the
opportunity for private attorneys to mee!
‘the established pricrity legal needs of
eligible clients in an economical and
effective-marmer; and

{3} The results of the ccmsulm tion us
required below. .

{b) The recipient shiall consult with
significant segments of the client
community, private attorneys. and bar
associations, including minority and
women's bar associations, in the
recipient’s service-area in the ]
development of its anpual plan to
provide for the involvement of privaie
altorneys in the provision of legal
assistance to eligible clients.

§ 1614. 5 Prohibltfon of revolving Iitlgatlon '

funds.

{a) The Office of Field Semces shaﬂ
not endorse or approve revolving -
litigation fund systems which
systematically encourage the
acceptance of fee-generuting cases by

advancing funds to private attorneys for -

costs, expenses andfor attorney fees.
(b) This prohibition does not prevent
reimbursement or payment of costs and
expenses incurred by private attorneys
in normal situations in which litigation
may result in attorney fees, such as case
assignments through a judicare or pro
bono panel.
Daiad: December 27, 1684,
Richard N. Bagenstos
Acting Depuly General Counsel.
[FR Dogc. 85-178 Filed 1-3-85; 8:45 am]
BILLING CODE §823-35-M

45 CFR Part 1620

Priorities in Allocation of Resources

AGENCY: Legal Services Corporation,

AcTiON: Proposed rule.

sunsaRY: Since September the Legal |
Serviees Corporation has received
comments concerning both substantive
and procedural issues involving
revisions to existing regulations and
regulations newly put in place. After
deliberation, the Board of Ditectors of
the Corporation at its December 20, 1984
meeting decided to republish this Part of
the regulations; along with four others,
for futher consideration and comment.
This Parl 1620 concerning Priorities in
allocation of resources, was previously
adopted by the Board on March 30, 1984,
and published in final form in the
Federal Register on May 5, 1984, 49 FR
19857, The regulation is currently in
effect as published heve.

" pATE: Comments mus! be received on or

tefore Febmmsry 4, 1989,

Aonuess: Comments may be submitted
to Office of General Counsel, Legal
Bervices Corporalion, 733 Fifieenth
Sireet, MW, Room 601, Washingion,
{3.C. 20005. _

FOR FURTHER INFORMATION CONTALT
ftichard M. Bagenstos, Acting Depuly
Ceneral Counsel, {202) 2721010,
SUPFLEMENTARY INFORMATION: The -

Legal Services Corporation published & -

proposed rule revising Part 1620 of its
regulations gaverning the process of
gelting prioritiss for the allocation of
resources on lanuary 9, 1984 [49 ¥R
1088). Interested parties were given 30
days, uniil February 8, 1985, to submit
comments on thé proposed revisions.

S:xty [60} comments WETE. recelved and

thoroughly censidered.

Section 1620.1 Purpose and 1620.3
Access. A number of comments- -
expressed opposition to the added
phrase “substantially équal access.”
Mozt noted that program, client and
geographic differences made it virtually
imposible to attain truly equal access,
particularly in light of reduced funding
levels. There was also confusion over
the newly articulated mandate that -
eligible clients afe entilted to “the same
types of services and level of
representation.” There was a concern
that such language would prohibit
otherwise legitimate preferences such as
for the handicapped, the elderly, etc.

“Equal aceess” does not mean
“idential access”. The apirit of the
revision is to provide a strong mandate
for priority seiting. i does not require
thal clients be ranked on the basis of
their financial resources, but it does
permit distinct differences in resources
to justify differences in access. Each
program must do its best to provide the
highest level of acoess possible. Each
prograt is to set ils own priorities
according to it appraisal of the needs of
the ellg;b]e client community it serves.
Onee the priorities are set, however, the
praposed rate intends that all eligible

‘glients have a reasonably equal

opportunily to avail themselves of the
range of services ﬂf‘fered by the
program,

In reponse lo comments, the language
of & 1620.2 has been modified in the final
rule to make it clear that equal access is
not {o be considered an absolute
standard, but is to be interpreted in light
of the Acl's requirement of economical
and effective delivery of legal services,
as well as in light of differing service
needs and priorities in different sub-
areas of a program'’s service area.

Saction 1620.2  Progedure. This
section, which establishes the procedure
to be followed in setting priorities, has
been modified in response to comments

. ic eliminate the requirement of a needs

assessthent, and to replace it with the
requirement of an appraisal as appeared
in ihe old rule. Comments received

indicated that a needs assessment was a

complicated and expensive procedure,
and thai most programs had insufficient
resources 1o carry it out. ‘Fherefors, the
Corporation decided to remove that

reguirement, at least until such time as it

can provide the necessary assistance to

fueet it

‘he words “the govering body of”
have been added to the opening
language of § 1620. 2{a] to indicate that
priority-getting is a policy determination
to be carried out by & program’s board,






